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Deuar Ms Dortch:

On August 15, 2003, Dave Baker, Vice President for Law and Public Policy of EarthLink,
Inc , and the undersigned met with Scott Bergman, Legal Advisor to Commissioner Adelstein, to

discuss the above-referenced proceedings

EarthLink discussed 1ts position described in documents previously filed m the above-
referenced dockets Far(hLink described 1ts caperience as a major independent Internet service
provider (1SP) delivering DSL-based high speed Intemnet access to hundreds of thousands of
consumers m the U S Demonstrating the importance of customer choice n DSL-based 1SPs,
EarthLink caplamed that 11 just this month won the ] D Power and Associates Award for Highest
Customer Satisfaction Among High-Speed Intemet Service Providers for the second year ina
row A copy of the EarthLink press release 15 attached hereto and was provided to Mr. Bergman
along with the artached EarthLink mformational matenals. EarthLink also explamed how
independent 1SPs add value to consumers’ onhne experience by offerimg umque products and
services such as EarthLink’s Pop-Up Blocker, spamBlocker and upcoming SpyBlocker.

EarthLink emphasized that ISPs rely on nondiscrimmatory access to Bell Operating
Company (BOC) networks and that 1t1s crnitical for ISP competition to retain such principles An
IFCC decision that does not include nondiscriminatory access safeguards would impede
myestment 1n broadband 1SP services and would create legal uncertainty  This would be contrary
to the continued deployment, adoption and quahiy of broadband Internet services  EarthLimk
caplammed that BOCs have incentive to control the retail retationship with end users, even though
BOCs gain 1evenuces when they wholesale DSL transport services to independent 1SPs.



[WLampert & O’Connor, P.C.
Ex Parte Presentation - August 18, 2003
Page 2

Earthl.ink discussed that BOC DSL services have been classified as Thtle 11
“teleconununications senvices’ 1n several FCC decisions and that this continues to be the
appropnate classification under a NARUC [ analysis  EarthLink agreed that the FCC should seek
to streamhine rcgulation when and f the market for wholesale transnussion changes, and noted
that the FCC may forbear or wan ¢ 1ts regulatory approach under Title 11, as appropnate, in order
to 1ely more on enforcement rather than specific regulatory proscriptions  EarthLink also
explained thar discriminanion in BOC transnussion service offerings would negatively impact and
frustrate nformation service myestment and competiion EarthLimk also discussed and provided
a copv of the attachcd proposed ISP access rule of EarthLink, MC1, and AOL Time Wamer (filed
in the above-referenced dockets on May 1, 2003)  EarthLink emphasized that BOCs can arrange
private contracts with 1SPs today on a number of nonregulated services and use tanffed services
as inputs, such as the EarthLink-BellSouth RBAN agreement Regulations or taniffing do not
significantly slow or impede such contiactual arrangements and, indeed, help 1o reach an

agreement that 1s fair.

EarthLimk cmphasized that the use of Title 1 authornity as some BOCs have proposed
would ¢reate substanual lcgal and regulatory uncertainty. There may be no legitimate nexus for
the proposed cxercise of Trtle 1 guthornty, and such a decision would be at nisk of being

overtumed

Fnaily, EarthLink discussed the complex 1ssues of cost allocation and enforcement that
would anse with a shift of BOC advanced services from Title I 1o Title | authonty As the MCI
July 29, 2003 and the AT&T July 31, 2003 letters have previously presented m CC Dkt. No 02-
33. cost allocation 1ssues must he resolved to avoid senous cross subsidy of BOC unregulated
interstate services by mitrastate repulated v oice services not subject to substantial competition.
Further. 1115 untested whether the FCC could provide effective enforcement of potential Title ]
ISP safcgnards using 1ts Scction 208. which attaches only to Title Il common carners.

Puwisuant to the Comnussion’s Rules, six copies of this letter/memorandum are being
provided 1o you for inclusion in the public record 1n each of the above-captioned proceedings.

Should you have any queshions. please contact me.

Sincerely,

Mark 4. O’Connor
Counsel for EarthLink, Inc

cC Scott Bergman. Esg
Qualex
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EARTHILINK HIGH SPEED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMER SATISFACTION BY J.D. POWER AND
ASSOCIATES

Faribl ank Garners Top Houors jor Second Consecutrve Y ear

ATLANTA. Aug 5.2003 — Farthlink (NASDAQ. ELLNK), one of the navon’s leading
Imteinet service providers, 1odav anpounced that its high-speed Internet service has been
recogmzed by ] D Power and Assocates in 1ts 2003 Internet Service Provider Residental

- p
Customer Sapsfacuon Stadv ' with the Tughest ranking 1n customer sausfacoon for the

second veal mma1ow

“] D Power and Assocates sets the standard for excellence and aclhievement, and
bemng singled out for overall cusiomer sansfacuon for the second year 11 a row remnforces
ow commument fo provide the best Inteanet expenence to EarthLink subsenbers,” said
Karen Gough. execunve vice president of markeung for EarthLink “This honor will help to

further diffarentate our hugh ~peed service, which conunues to play a prominent role i

FarthLink's overall growth suaregy ™

Consumers parnapaong ut the 1D Power and Assocates Iniernet Service Prowider
Ressdennal Costomer Sansfacoon Study ™ sared both nauonal and regional 1SPs on seven
different Tuctors that compuse the overall cusiomen cavsfacnon index Earthlink's top
posiwon among bioadband providers results from seceving the highest scores 1n the
mndustry for customer sen e, e-mail suvices, cost of service. billing. smage, and offerings
and promentons

A< pant of EarthLmk’s communent 10 customet sansfacuon, the company 1s
agpressn (b 1olling out new products 2nd services 1o further extend 1ts valve pioposition
I'nece femacs. avallable 10 all Eardhlink High Speed cubscnbers include spamBiocker.
wirch dmunaies vomalh 100 percent of all wank ¢ mail meseages and Pop-up Blocker ™

wich haps biock annoving pop-up ad:



Abour EarthLink High Speed Internet
With more than 993.000 high speed cubscnibers, EarthLink 15 one of the country’s leading

broadband Inteinet service providers Larthlunk s the only 15P 1o offer high-speed Internet
access nauonally thiough all 1hiee major broadband rechnologies cable. DSL and rwo-way
carclite Ranging 1n prce from qast $39 95 - §49 95 per month. EarthLink offers a
broadband opvon for every budget and need. For more mformavon about this or other

Farthlank hugh-spoed products, please call 877-657-6895 or visn

hup /rwaw earthimk net home/broadhand

Heauguaricred m Weetlahe Villspe Caltf | D Power and Arvoaares s an 185Q 9001 -registered global
mearkenng informanon «crices fiym opasting i key business seciors mcluding market research, forecasung,
conulung vamng and cusiomes <ausfacnon The firm’s quabiny and sansfacuon measurementis are based on

respantcs from milbon< of consumer: annually

Abouwt Earthl.ink
Larhlank 15 the Intain cenace provider (18P soluvon for an impavent world Headguartered i Atlanta,

Fatthlink has eaned 4 naoonal seput. non for ourstanding customer service. 1ts cwre of onlne preducts and
«res and s aanhed Fighestin Cusioma Sausfachon Among High-Speed 15Ps, according to ] D Power and
Ssscgares Larthlink ved for the highest scote among high-speed prosiders m the 2002 study

Servng approsmateh fve milbon cubecnbers EarthlLaink offers what every ucer should expect from their
fatenct expencnce lagh quahn connecnn, mimmal drop-offs and 18P-generated intrusions, and
custenmuzable fearures Whaher n =< dial-up hugh-speed, Web hostng, or wwreless Inteinet service, EarthLink
prevides the 1nals that Teer len individuale use and enjoy the Intemnet on therr ewn 1erms Learn more about
Farthlank by callmg (8003 EAR THLINK vsiung Earthlank’s Web sie ar waww earthhink net

HHEE



PROPOSAL 10 STREAMLINE TITLE 1I REGULATION
OF BOC ADVANCED SERVICES
TO PROMOTE DIVERSE INFORMATION SERVICES

Proposed Title 11 ISP Access Rule: New Section 64.702(c)

§64 702(c) Each Bell Operating Company (imcluding any affilate)(heremafier “BOC”) shall
provide access to 1ts high-speed network to enhanced and information service providers

(“1SPs”) i the following manner

1) Access to Transmssion Services and Capabilities

Each BOC shall offer 1o all ISPs, whether affihated or unaffitiated, all of 1ts high-speed
nerwork transmission services and capabiliiies on just, reasonable and
nondiscriminatory rates, terms, and conditions  Such offerings shall be separate from
any other BOC services, including enhanced or mformation services.

(2) Transparency

(A) With respect to the rates, terms and conditions of the network transmission
services and capabilines used by or made available 1o any ISP, each BOC
shall

(1) File an mtersiate taviff with the Commission describing
such rates, terms, and conditions, or

(11) Post on its publicly available Internet website, in an
accessible and easy to understand format, current and
specific mformation describing such rates, terms and
condions.

(B) I a BOC enters mio an indmidual contract with an ISP for high-speed
network rransmission services and capabilities, then the BOC shall tariff or
post oit its publicly available Internet website, in an accessible and easy to
understand format, the followmmg nformation.

() the term (including renewal option) of the contract,

(1) a description of the high-speed nerwork transmission
services and capabilities provided under contraci;

() muninum volume commitments and price for each of the
Imgh-speed network transimssion services and capabilities,
as well as volume discounts, and

(vv)  all other classifications, terms or practices affecting the
contract rate.

(C) Each BOC shall provide advance written nolice to all purchasing 15Ps,
mcluding notice by email, of any changes 10 the rates, terms, and conditions
of any of the BOC’s high-speed network transmission services and
capabilities  In the event the BOC seeks to disconiinue any service or
capabihty used by an ISP, such written notice shall be not less than 120 days
prior 1o the proposed disconimuance

Fs PariE PRESUNTATION OF EARTHLIAK MO Axn AQL Time WARNER INC
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{3) Access to New Fransmission Services and Capabidities

(A) An ISP may request in writing that a BOC provide access to new network
rransnission services and capabilinies on just, reasonable and
nondiscriminatory rates, terms, and conditions

(B} Where the ISP makes such a reasonable request, the BOC shall offer such
access withm 90 days, unless the Comnussion extends such time where the

BOC, upon petinon, demonstraies good cuause.
(C) The BOC hall huve 15 davs to respond in writing to the requesting ISP, and
such response shall describe either
(1) how the BOC will offer the requested access within 90
days of the request, or
(11)  the specific basis for the BOC'’s posinon that the requested
access is not technically feasible or econonnucally
reasonable

{4) Defimnons For purposes of this subsection (c)

“Transnnssion services and capabilinies ” shall include, without limutation, the BOC's
transmission or telecommunications components or lines, switching and routing
components, ordering and operations support systems (0SS "), signaling, and other

nerwork furictions ur features
“High-speed network " means a network offerimg transmission rates of more than 200

Kbps 1 ar least one direction

Proposed New Rule For Enforcement of ISP Access ¢1 737

&1 737 ISP Complamnts Regardimg Rule Section 64.702(c)
(a) Where a complamt alleges a violation of FCC Rule Section 64.702(c), the following
additional procedures shall also apply

(1) 1n 1ts Answer, the Defendant shall state clearly and precisely all information
1 15 possession, includhng data compilations (e g , records of OSS configurations,
orderimg processes, daia on specific orders or mamlenance records, elc.), and produce
and serve on Complamnant and the FCC all such mformation, including copies of all
contracts or arrangements for high-speed nerwork transnussion services and capabilities,
that may be relevant 10 the alleged violation of FCC Rule § 64 702(c).

(2) If the BOC has not mamtained records or other data for the Bureau to
resolve fully the alleged 1 wlation of FCC Rule § 64.702(c) or if 1t otherwise fails 1o
produce such data in 11s Answer, then there shall be a rebuitable presumption 1n the case
that the Complamant has established the alleged violation of FCC Rule § 64 702(c)
Complainant may request by moton filed within 10 days afier the BOC's Answer an
order thar such a rebutiable presumption exists in the case, the Bureaw shall issue an
order granting or demymng such motion within 10 days after the time for filing of the
BOC's opposition 1o the complamant’s motion

LN PARTE PRESIENTATION O EarTHLINE, MCT anD AQL TIME WARNER INC PAGE 2
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(b) Afier the 15-duy response period has elapsed under FCC Rule §64 702(c)(3), the ISP
mey file a complant with the FCC concernmmg the BOC's compliance with its “new service”

obligations

(¢) Except if a complaint alleging a violanion of FCC Rule § 64 702(c) 1s accepted for
handling on the Accelerated Docket, the Commussion shall 1ssue a wruten order resolving
any complamnt alleging a violanon of FCC Rule § 64 702(c) within 180 calendar days from
when such complant 1s accepted for filing.

EXPLANATION

This rule 15 proposed to sircamlhine regulation of the former Bell Operating Companies’
(*“BOCs™™) wireline broadband scrvices under Title II of the Commumications Act consistent
with the public mitcrest  The proposed rule presents a sigmficant streamhimng of the various and
somelimes overlapping Title [T Computer Inguiry obligations for broadband (advanced and/or
high-speed) services that curiently apply to the BOCs, including all affiliated BOC providers of
welecommumecanons  The proposal supplants the current Computer Inquiry obligations for BOC
wircline broadband services. set forth m myriad FCC orders and precedent, with a set of Title 11
rules thal are deregulatory, simple, {lexible and enforccable and that establish clear access for
mformation service providess (“1SPs™) to BOC advanced services and networks to enable [SPs 1o
provide a dinvcrsity of competitive imformation services 1o the pubhe  Further, to assure
enforcement of these sticamlined access obligations, the proposal includes new procedures, m a
new FCC Rule Section 1 737, desenibed below, for handling ISP formal complaints against
BOCs Under the proposed sircamhned Title Tl rules, ISP access 1o the wireline broadband
tansmission components of the BOC networks would provide the essential framework for a
vibiant mformation services market that will, m turn, Icad to a number of proven consumer
benefits. including robust price and service competition among BOC-affiliated and unaffiliated

ISPs. cieating spnovation, diversity and demand for broadband services

LA PagIL PRESENIATIONOF EARTHLOK . MO AND AOL TIME WARNER INC PAGE 3
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Undcr this approach, the Commission could eliminate for wirelhine broadband services
current FCC rule sections 64 702(c¢) and (d) and the particular requirements set forth in the
Computer Inquiry precedent, and adopt mstcad a ssmplified FCC rule section 64.702 (c)(1)-(4),
setting forth BOC Title 11 obligations 1in a simple, comprehensible and streamlined manner.
NMore specifically, the proposed sules would ehirmnate for wircline broadband services a variety
of specific Compurer 111 and Computer 11 obligations, stated 1n various FCC orders, including
certain Comparably Efficient Interconncetion (“CEI”) obhgations, such as the nine CEI
parameters. Open Network Architecture (*ONA”) unbundling obligations, CEI procedural
obligations, such as CEJ plan mamicnance. reporting, and web-posting, ONA plan maintenance
and prior FCC approval for ONA plan changes, reporting/filing obligations such as the Annual
ONA Report, Semm-Annual ONA Report. Quarterly Nondiscrimination Report, and Annual
Officer Affidavit, obligations to taniff the Computer 111 basic service elements (“BSEs”) and

basic service access arrangements (“BSAs”), and the current rule section 64.702(c) regarding a

Computer 1] scparate subsidiary

1L NEW SECTION 64.702 (C)
Proposed Title 1§ ISP Access Rule: New Section 64.702(c} (1)

§ 64 702(c) Each Bell Operatng Company (including any affihate)(heremafier “BOC") shall
provide access 10 1ts high-speed nerwork 1o enhanced and information service providers
("ISPs "} in the follonwing manner

(1) Access 10 Transmission Services and Capabihties Each BOC shall offer to all

ISPs, whether affihated or unaffihated, all of us high-speed nerwork transmission services and
capabiiities on jusl, reasonable and nondiscrimunatory rates, terms, and conditions. Such
offerings shall be separate from any other BOC services, including enhanced or information

LeNIees
Exaplanarion of § 64.702(c)(1):

The proposed Thtle Il rule is intended to take a broad and “bright-line™ approach for all

[SPs 10 have decess 1o the same functionaliies of the BOC wirehine broadband nctworks,

EX PARTL PRI SINTATION GF EARTHLINK MCT AND AQL TIME WARNER INC PAGE 4
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includmg mstallabon and mamntenance of such funchionahty, whether used by unaffihated or
atfibhated ISPs  The iclevant defimitions in new § 64 702(c)(4) make clear that associated
functions for ordering. repamng and/or signaling continue to be a key component for
compenition among 1SPs and for 1apid deployment to the public, and thus the proposed rule
ensuies openness of the BOC network. as well as assoctated functions, systems and databases

Building on the core Title I obligations of Scctions 201(b) and 202(a) of the
Communications Act barming discrimimatory and unreasonable practices, this rule would ensure
that the BOCs provide 1SPs with access that 1s not only reasonable, but that is also equal and
nondiserimimatory with the ticatiment and access the BOC provides 1o 1ts own ISP operations and
10 other 1SPs for broadband services Thus. for example, if a BOC-affiliated or preferred 1SP has
access to electronic 0SS, databascs. or other systems, then the BOC must ensure that competing
1SPs have substantially cquinalent uccess  Further, consistent with nondiscrimination, if BOCs
collocate mformation service equipment of affiliated or preferred 1SPs, the BOCs would impute
reasonable transport costs in a manncr siralar to miimizanon of transport precedent. In
ocneral, the FCC's Tatle 1T precedent. imcluding information services preccdent, would inform
the Comnussion’s mterpretation and enforcement of the new rule  In this way, all ISPs will have
maximum opportunity 1o compete and maximum incentive to create high quahty, low price and
valuable services for consumers

As the BOCs introduce new broadband services, they must also reasonably offer access
1o competing 1SPs and continuc 10 offer services rchied upon by 1SPs and their customers. ISPs,
for example. have deployed <ubstantial high-speed mformation services to the public relying
upon a dedicated and rehable connection for the customer. and 1t would be unreasonable, and a

rule violation. for the BOC 1o discontinuc or degrade such services

EXPARTLPRESINTATION OF EARTHINK MO AND AOL TIME WARNER INC PAGE §
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Proposed Transparency Requirement: New Section 64.702 {(¢) (2)

(2) Transparency

(4) With respect 1o the rates, terms and conditions of the network transmission
services und capabilities used by or made available to any 1SP, each BOC

shall
(1) File an interstate tariff with the Comnuission describing
such rates, 1erms, and conditions, or
(11) Post on its publicly available Internet website, 1n an

accessthle and easy 1o undersiand format, current and
specific information describing such rates, terms and
condions.

(B) If a BOC vnters nto an individual contract with an ISP for high-speed
network transmission services and capabihities, then the BOC shall 1ariff or
post on s publicly availlable Internet websiie, in an accessible and easy to
understand format, the following information

(1) the term (including renewal option) of the contract;

(11) a description of the high-speed network transmission
services and capabilines provided under contract;

(i) vunnnum volume comnutments and price for each of the
high-speed network transpussion services and capabilities,
as well as volume discounts, and

(v} all other classificanions, terms or practices affecting the
contract rate

(C) Each BOC shall provide advance written notice to all purchasing ISPs,
including nonce by email, of any changes to the rates, terms, and conditions
of any of the BOC''s high-speed network transmission services and
capabihes  In the eveni the BOC seeks to discontinue any service or
capabihn used by an ISP, such written nonce shall be not less than 120 days

prior to the proposed discontinuance

Explanation of § 64.702{c}K2):
This subsection of the proposed rule would strcamime for wirehne broadband services the

Computer 1 and Computer H7 requuements that BOCs taniff (with the Commission and/or state
regulatory apencies) the elements of the broadband services and instcad proposes an altemative
approach 1o transparency At the same time, BOCs would stil] be required 1o provide service to

ISPs. inctuding affiliated 1SPs, on rates, terms and conditrons that are transparent and publicly

available for all ISP customers and competitors  This rule does not restrict the BOC’s ability 1o
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cstabhish broadband rates or tenms that are novel or tailored to the needs of specific classes of ISP
customcrs, such as low-volume or igh-volume artangements.

Under the proposal. the BOC may choose whether to use existing FCC tariffing processes
for BOC wireline broadband services o1 1o web post rates, terms, and conditions, similar to the
way that FCC rules require nondommant intercxchange carriers to webpost their rates, terms and
conditions See 47 CFR §42 10 The rule also makes clear 1n subsection 64.702(c)(2)(B) that
in the event the BOC cnters into an immdnadual casce basis contract with any ISP for high-speed
network transmission services and capabiliues, 1t must continue to make public the basic
parameters of such contract. consistent with requirements governing contract tanffs today. See
47 CFR.§6155() Therequirement of prior notice n subsection 64.702(c)(2) to existing ISP
customers will cnsure that 1SPs are provided advance information should the BOC intend to
make changes to the services upon which the ISPs and their customers rely In addition, given
that 1ISPs have deployed sipmificant high-speed information services to the public relying upon
BOC scrvices and capabilitics, this 1ule would require 120 days notice for discontinuance, to

allow the ISP to transiion reasonably 10 a ncw scrviee or to request continuation of the service

pursuant to subsection 64 702(c)(3)

By 1ts operation, the tule would 1equire the BOC to mect all of 1ts safeguard obligations;

i he case of a rule violation, the Comnussion would have authonty 1o order any cquitable or

compensalory relief, as 1t deems appropriate to remedy the matter.

Proposed New Capabilities Requirement: New Section 64.702(¢) (3)

(3) Aecess 1o New Transnussion Services and Capabilities

(A4) An ISP may request in writng that a BOC provide access (0 new network
iransimission services and capabidinies on jusi, reasonable and
nondiscriminatory rates, terms, and condiiions

EXx PaRTEPRLSINTAHON OF EARTHLINR MCT anp AOL TiME WARNFR INC PAGL 7
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(B) Where the ISP makes such a reasonable request, the BOC shall offer such
access wirthin 90 days, unless the Commission extends such time where the
BOC, upon petinion, demonstrates good cause.

(C) The BOC shall have 15 days 10 respond in writing 1o the requesnng ISP, and
such response shall describe either

(1) how the BOC will offer the requested access within 90 days of the
request, or

(1) the specific basis for the BOC's position that the requested access
i not wechmeally feasible or economically reasonable

Explanation of § 64.702(c)(3):

To promote full and robust wireline broadband information services competition, with its
proven and clear consumer welfare benefits, the proposed rule ensures that as new services,
capabilines and funchionabitics emerge. consistent with the evolution of tcchnology and network
design, ISPs have contunuing access so that they can provide innovative broadband information
services 1o their customers  The rule would also enable ISPs to conunue using services that the
BOCs may scck to discontmue for their own ISPs by requesting such access as a “new” service.
Once the BOC provides a service puisuant to this subsection, that service would be offered
pursuant to the terms of subsections 64 702(c)(1) and (2), requirng just, reasonable and

nondiscrinunatory rates, terms und conditions and transparency, to allow all ISPs 10 avail

themselves of the offering

The proposed rule would climmate for wirelme broadband services the sometimes
complex and cumbersome ONA process. which icludes ONA plans, ONA plan amendments,
the Annual and Senui-Annual ONA Report. and similar specific requirements that are related to
these obhigauons  The proposed rule would also eliminate for wireline broadband services ONA
reporting and other ONA safeguands and, instead, requrre a sumple process for Service requests,

with marketplace negotiations and enforccable 1SP rights of access

Ex PaRTy PRESLNTATION OF EARTHLINK MC1 anND AOL TIME WARNLR INC PAGE &
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The ability of unaffiliated ISPs to introduce new informaton services depends on their
abibty 10 oblain access arrangements that are otherwise not in use specifically by the BOC ISP.
Whilc this was a central tenet of the ONA process, the proposed rule greatly simplifies for
wirchne broadband services the former process and regulatory framework. Third Computer

Inguiry. Repori and Order, 104 F C C 2d 958, 1064-66 (1986) Thus, ONA plans, amendments,

reportiing and record keeping are not the focus of the new approach 1f an ISP makes a legitimate
1equuest for a new wireline broadband service or capability, however, then it 1s vitally important
for the BOC 10 offer such access n an expeditious manner, since otherwise new broadband
information scryvices will not reach the market and, equally important, the BOC ISP could
strategically it or delay its vse of services or capabihties to prevent compefitive new
broadband scrvices from reaching consumers. Under this rule. the BOC would be required to
respond to ISP requests for new wireline broadband service transmission services and
capabilitics with 1casonable rates and terms of service  The right to request and, if necessary,
follow up wath an enforcement action would establish a minimum of regulation and an

enforccable night for the mtoduction of creative new information services to the American

public

Proposed Definitions: New Section 64.702(c) (4)

(4) Defimnons For purposes of this subsection (c)

“Transmussion services and capabilines’ shall mclude, without limitation, the BOC's
transmission or ielecommnications components or limes, switching and routing components,
ordermg and operations suppori sy siems (*OSS”), signahng, and other network functions or
Jfeatures

“High-specd network”
Khbps i at leasr one divection

Explanation of § 64.702(¢c)(4):
The definmons of the proposed rule are designed 1o encompass for wircline broadband

means a network offering transnussion rates of more than 200

offerings the 1y pe of functionalities. <ervices and capabiliies referenced throughout the
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Computer Ingury proceedings, mcluding funcuonahty necessary for ISPs to provide broadband-
bascd services to consumers such as OSS and simular capabihities  The defimtions are premised
on the principle that access 1s only viable 1f 3t can be used efficiently. The definition of “high-
spced network™ tracks the definition previously adopted by the FCC  See Inguiry Concerning
the Deploy ment of Advanced Telecommumecanons Capabilines, Third Report, 17 FCC Red.
2844, 9 7(2002) (As 1t has done m prior reports on advanced services, FCC adopts “the term
‘high-speed’ 10 describe services with over 200 kpbs capability 1n at least one direction™).

11. NEW SECTION 1.737 - ENFORCEMENT

Proposed New Rule For Enforcement of ISP Access Rule — § 1.737

&7 737 ISP Complants Regardig Rule Secrion 64 702(c)
. /s i3 £
(a) Where a complami alleges aviolanon of FCC Rule Section 64 702(c), the following

addinional procedures shall alsa apply

(1) Inais Answer, the Defendant shall state clearly and precisely all
mformation in s possession, mcluding data compilations (including records of OSS
configurations, order processes, data on specific orders or mamntenance records, high-
speed network transnussion services and capabilities deployment, eic.), and produce and
serve on Complainant and the FCC all such information, including copies of all
contracts or arrangements Jor high-speed network transmission services and capabilities,
thar may be relevant 1o the alleged violanion of FCC Rule § 64 702(c)

(2) If the BOC has not mamiamed records or other data for the Bureau to
resolve fully the alleged violanon of FCC Rule § 64 702(c) or if u otherwise fails to
produce such data in its Answer, then there shall be a rebuttable presumption in the case
that the Complamant has established the alleged violation of FCC Rule § 64.702(c)
Complaimnant may request by motion filed within 10 days after the BOC's Answer an
order that such a rebuttable presumprion exists in the case, the Bureau shall i1ssue an
order granting or denying such mornion within 10 days after the tine for filing of the
BOC s opposition to the complamnant’s motion.

(b} After the 15-day response period has elapsed under FCC Rule $64.702(c)(3), the ISP
may file a complant with the FCC concerming the BOC's compliance with uts “new service”
obligations

(¢) Excepr if a complamt allegmg a violation of FCC Rule § 64 702(c) 15 accepted for
handling on the Accelerated Docket, the Commssion shall issue a written order resolving any
complamnt alleging a violanon of F£CC Rule § 64 702¢c) within 180 calendar days from when
such complami is accepred for filing

Ex PARIL PRESESTATION OF EARTHLINK MO anp AOL TiME WARNER INC PAGL 10
CCDOCKETNOS 02-33.95.20.98-10
APRIL 30 2003



Explanation of § 1.737:

The proposcd rule would facilitate significant streamhning of the various Title II

Computer 1] and Computer /I obhigations, as caplained above, by providing ISPs with effective
enforcement 1 complaint actions when significant BOC misconduct has occurred. As a Tatle II-
based ruile, Section 208 and caisting FCC and judicial precedent would remarn relevant to
determune what 1s just, 1casonable and/ot nondiscnminatory under the Communications Act.
The proposed rule reflects the fact that due to ISP reltance upon the BOCs, the BOC
caontrols much of the mformauon relevant to a fair and accurate determination of whether a rule
viplation has occurred. It1s the BOC that controls the OSS systems, maintenance reclords,
configurations of systems, and access 10 the transnussion components and capabilities, as well as
the abihity to modify those things foi 1ts benefit Typically, the ISP does not have access to this
mformation, cspecially m cases where discrumnatory practices are alleged To address this
dispanty, vanious Computer Inguiry obligations imposed several reporting and certification

obligations to ensure nondiscrimination and transparency by the BOC. The proposed

dercgulatory approach, however. ehminates for wirehne broadband services BOC reporting and
similar ebligations  Instead, 1o ensurc the effective administration of justice, the protection of the
public mnterest. and to avord the potenhal for pre-hingation evidence destruction, the BOC ts held
rcspanJble for producing all nceessary information o resolve any complaints that may anse  If
the BOC cannot do so or has chosen record mamtenance or retention systems that are inadequate
for the Commission 1o resolve the dispute, then the burden 1s placed properly on the BOC to
demonstratce that no rule violanon has occurred. This hnited shift of burden is consistent with
FCC and judicial precedent in cases where the defendant has failed 1o produce evidence within

1ty exclusive access or control that 1s necessary for adjudication of the dispute FCC rules and
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precedent are wholly consistent with this approach. Cf 47 CFR § 64 1150(d) See also, In the
Marrer of WorldCom, Inc , Order, DA 02-2509 (rel Oct 8, 2002), In the Matter of
Implementanion of the Telecommunicanons Act of 1996, Amendment of Rules Governing
Procedures 1o Be Followed When Formal Complaints Are Filed Agamnst Common Carriers,

Report and Oider, 12 FCC Red 22497, % 278 (1997), In re Complamt of L. Douglas Wilder and

Marshall Coleman Agamst Station WRIC-TV Petersburg, Virginia, Further Discovery Order, 12
FCC Red 4111,927 (1997) Indeed, Part 42 of the Commussion’s rules requining carriers to
rctain certam records, 47 CF R § 42 1 et seq , “was established to ensure the availabihty of
carnier records needed by this Commussion to meet 11s regulatory obligations  In the Matter of

Revision of Part 42. Report and Order, 60 R R, 2d (P&F) 1529, 9 2 (1986)

In addition, because experience has shown that enforcement delay can effectively become
a demal of access m the rapidly moving broadband information services arena, the rule would
require resolution of complaimnts within 180 days  For the same reasons, 1t 1s assumed that the

I nforcement Burcau would make more frequent use of the accclerated docket process o resolve

cases of enforcement of the 1SP access rule
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Why wait? ﬁ Move to EarthLink.
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RECENT F AWARDS

EarthlLink’

R —
2002 Highesr in Customer Savsfaciion Among High-Speed Intener Service Providers in
a Tie and Highest i Cuscomer Sausfaction Among Dial-Up Internet Service Providers -
JD. Power and Associates — EarthLink has recaved the Highest Ranking in Customer
Savsfacuon Among Dialup 1SPs and ved i the ranking for Highest Cusiomer Sansfaction
Among High-Speed 1SPs, according 10 | D Power and Associates 2002 Syndicated Intemet
Sermce Provider Residental Customer Sansfacoon Study™™

"We arc proud to have garnered these rankings m such a presngious and customer-focused
ctudv.” «ad Karen Gough, Ezrihlink’s execunve wice presidemt of markenng ") D Power and
Acsociates has alwavs defined the standard for excellence, and these rankings once agan
demoncirate ow commuument 10 providing the very best Internet expenence to our subscnbers ™

11> Power and Awocaies 2002 Syndicated Intemet Serace Provider Residennal Custorner Sausfacuwon SrudyM - Study
conduetud amone ninonal and remonal 18P’ and baved on 4,629 responces woww gdpow o com

CNET.com

The suice lor tomputers
and technolegy™

April 2002

iz
BUSINESS

March 2002

2002 CNET Eduors’ Choice Award — Ciang EanthLink’s (Nasdag: ELNK) “cool 1ools and
rebabiin,” CNET for the third consecuuve vear has awarded top honors to EarthLink m s

annual review of Inlernet senace providers (157)

In an arucle oled Dialng for dollars. we compare five maor dialup 15Ps, CNET wntes,
FarthLink gets our nod as the best among the major doal-up ISPs Why? The sernce helps
1ou pet ~tanied, then steps mmbly out of the way It offers easy-to-use tools and doesn’t pester
vou with ads or spam  And, to 1op 1t off, EanthLink prowides highly rebable service and

surposingh pood support {or a reasonable $22 a month ”

2002 Z1ff Davis Smarr Business “Five-S1ar Award” — EarthLink has recerved the only five-
s1ar ranng among Intemnet <ervice providers {I5P) from the eduors of Ziff Daves Srrart Bustness.
The mapazine <elected the Arlanta-based ISP as ns “op pick,” camng Earthlank’s easy
wetalanon. abundance of local-access dial-up numbers and array of broadband choices,
wcluding cable, DSL and saellie hagh-speed access 1o a review uled Deatbmateh: Inierner Service
Dravigers. Gordon Bass writes, “The Net, the way vou want 1. . Remarkably simple to mnstall,”
and "Fa<test nme for a IMB download with a 56Kbps connecnon ™

Ziff Daves Sriari Buwiiess 5-Star Award Lago is a tradeniark of Zuff Davis Publishing Holdings Ine.

Ocrober 2001
&
Febroary 2000

June 4, 2001

March 2007

h Epe INERQETIVEWEEK ‘

2001 Mobile Compuiing’s *First Class Avard” — They wnte, “Once again, our Furst Class
Award goes 10 EarthLink, but not just for providing a fast and reliable connecnon 1o the
Intcmer vathout pop-up ads  This internanonal ISP has rounded out 1ts offenngs by adding rwo
priaing plans  and more imporiant, by supporang & wde vanety of wireless-access devices ™

2000 Mobile Compuing’s Best 1SP Award — Both EarthLink and MindSpnng were named
best Inierner service provider i Mobde Compuung’s edironal review.  “Based on these factors
[abiliny ro connect to the Internet 10 a vanery of wavs and the ume it 1ok to connect], rwo

companies which are soon 10 be one. came out on top’
2001 Inter@ctive Week’s “Top Imerner Service Provider” Award — For the second vear n

a row. Carthlank was honored wih another award from Inter@cove Week. This year, 1T
managers 1aed EarthLink the “Top Interner Service Provider” 1 a survey  “No Interner senace
provider i« more deserving of a 1op spot n the JSP categorv than Eanthlank .. Number one
} fighrs haid 10 become a 1ea] alternaoy e 10 Amenca Online ™

2001 Zif Davis Smarr Busiess’ “Hese of the Best” Award — Formerly PC Computing. Ziff
D Smart Busiiess Magazane awarded EarthLank ats cecond straight MAVT award for best ISP
winle EarthLink Biz was named a Web Hosung {inabst  The magazine wntes “‘[EarthLmk]
comes ) hirer place for casy access to the Ner from yust about amvwhere in the 50 =tales What

clee could vou want®
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EarthLink to Offer Anti-Spam E-Mail System
'Challenge-Response’ Technology Rejects Messages Unless Senders Are Cleared by Recipients

Bv Jonathan Krim
Weshington Post Staff Wrier
Wednesday. May 7, 2003, Page EO1

A svsiem that backers c¢laim will eliniinate e-niail spam 1s about to be deployed by a major Internet
service provider, giving a boost 10 an emerging lechnology that if widely adopted would change how

people communicate online.

Atlanta-based EarthLink Inc., the country's third-largest provider of for-pay e-mail accounts, will roll
out test versions of the system for 1ts 5 mullion subscribers this month.

Known as "challenge-response” technology, the system thwarts the ability of spammers to reach their
imended audience with miJhons of automatically generated e-mails. When someone sends an e-mail 1o a
challenge-response user, he or she gets an e-mail back asking to venfy that the sender is a live person.

Once the sender does thal by 1cplicating a word or picture displayed on the screen, the original e-mail is
allowed through. The system automatically recognizes future e-mails from the same sender, so the
venfication needs only 1o be performed once. Without the verification, the e-mail is not delivered.

Some experts see problems with the technelogy and doubt that consumers will warm to a process that
adds another step 1o e-mail delivery The technology is available from a handful of small vendors for a

fee. but the customer base is small

EarthLink 1s betting that customers will put up with a htile extra effort in order 1o stem the tide of
unsolicited messages pushing diet fads. get-rich schemes and pornography.

Like arch rivals America Online Inc . Microsoft Corp and Yzhoo Inc., EarthLink has spent millions of
dollars developing software to block spam But spammers have found ways to defeat them and spam

accounts for 40 percent of all e-majl

"The hmitations on filters are trulv very daunting,” said James Anderson, EarthLink's vice president of
product development. Even as filiers improve, users must constantly adjust them so that they don't block

messages they want 10 receive. he said.

The challenge-response system will be optional and free for EarthLink subscribers, Anderson said. It
will allow users 10 automaticallv clear the e-mail addresses of fmends, fanily members and other
sssociates 1 1heir electronic address books, so those people would not receive the challenge e-mail.

Executncs at BarthLink's three 1op compentors. who recently formed a coabtion (o combat spam, sard
they are evaluaung chalienge-response technology Yahoo and Microsoft's MSN and Botmail networks

aheady anploy challenge-response when someone seeks 1o open an e-mail account.

Yuhoo also recently started usimg a vananon of the svstem when an account holder 1s sending hgh
volumes of manl. 10 crack down on spammiers using Yzahoo accounts.
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Amenca Online spokesman Nicholas ] Graham said that for now, AOL is concerned about putting too
many burdens on users and that the technology 1s "not a one-size-fits-all panacea.”

In addivion to requiring senders 10 verify themselves, users would have to use special e-mail addresses
when registenng to purchase goods online. because vendors often send sales confirmation notices by
computer. The special addresses are designed 10 route such messages to a user's regular in-box.

The new sysiem could slow delin ery of some e-mal. For instance, a sender might walk away from his or
her computer after sending an imnal message. not noticing until hours later that a challenge had come

back.

Phi] Goldinan, chief executive of Mailblocks Inc., a Silicon Valley start-up that provides a challenge-
response service, said people will quickly get over those hurdles.

"It's about social habits,” said Goldman. a former Microsofi executive whose service launched a month
ago. "When the rotary telephone first came out, people said, "You mean I have to dial seven numbers?' ”

Goldman said developers of the Mailblocks system own patents on the challenge-response technology.
His company already 1s secking 1o enforce s1s 1w o patents against another small provider of the

technology, Spam Amrest LLC of Seattle.

Bnian Cartmell, manager at Spam Arrest, said his company is vigorously contesting the Mailblocks
claim. He said Spam Arrest, which has been operating since Apnl 2002, has "many thousands” of

customers bt he declined 1o be more specific

Anderson said Goldman's patent claims are "not relevant” (o the product EarthLink developed inside the
company.

Goldman acknowledged that the system 15 1n 1ts infancy and needs ongoing refinement. It is probably
not best suited for businesses that sell directly to customers, he said, because consumers might resent

Laving 1o send verification when they want to make a purchase.

Others see deeper problems.

"Challenge-response will indeed block the \ ast majority of spam,” said John R. Levine, a computer
consullam and co-author of "The Internet for Dummies.” But he said a Jot of people will never respond

to a chal]énge, or wi]] think the challenge e-mail itself 1s spam.

Levine said that already, spammers are disguising e-mails as challenges to get people to open the
messages. And he worries that if large numbers of people begin 1o use the system, user address books
w1ll be a warget of hackers seceking to obtain lists of approved addresses.

Some sviruges jaunch attacks using computer addiess boeks, and 1f that happened. confidence in the
challenge-1esponse svstem would erode, Levine said.

"T'ne comsequences of spammers' response 1o challenge-response will be eally ugly," Levine said.

Boosicrs of the svsiem semam confident thar challenge-response can effecuvely combat spammers’
afiempis 1o sabolage the process "Thus 1s as closc as there 1s 10 the silver bullet” aganst spam. Anderson

cand



